DOCUMENT RESUHE os 
fe . 


Bp 191843” M28 ee cs 501 737° 
AUTHOR Rohrer, Daniel Me... ce ee . 
TITLE. ‘A.Rationality Standard for the First Amendnment.. | : ‘ 

POB DATE Bar 77 , 

NOTE 28p.; Paper seetantat jak the inked Meeting of.the 


Eastern Communication Association (New York Sane, es 
Barch 24- -26, 1977) : 


EDRS PRICE nP-$0. 83 HC-$2. 06' Plus Postage. $ A 
HESS 4 pnbaeaitainted *Civil Liberties; Cofstitutional’ aes 
; *Preedom of ‘Speech;, *Legal Ptoblems; *Standards 
IDENTIFIERS *First Amendment; Freedon of Information; s. : 
, Bi cae asia < ay Ws a | ee 
ABSTRACT 


This étucesston summarizes’ the snibanl pelacdnes 
that may be applied in determining the limits of free expression and , 
proposes hew criteria based on libertarian values. Among the general ) 
principles summarized are the bad-tendency test, the 

.Clear-and-present-danger test, the am test, the incitement 

test, and the hypothetical absolute test.’ A new ee of free ; 

speech, the rationality standard, cam secett a.wide séope of ~ ‘ 
expression and yet can resist_attrition by interpretation. This 

doctrine asserts that all advocacy warrants unqualified praqtection, 
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have an opportunity to decide rationally whether or ‘not to heed the 
speaker's appeal. Conditions to which this standard may be applied 
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“a Bs pe i . “A 
- for akbetaining the permissible ‘Limits of free expression. Because 
tp ; , . . . { - ; 
.7.* these guidelines seek dota deinawish $peech which forfeits constitu- 


. e ’ P 1d e ‘ 


; oe : : — = ‘ 8 =f 
tional protection, they cut ,across spetial cases and seék: to define 
° « 


. Wiest oe : . re " 


’ the extent to\which any dissenting opinion may be controlled. The 
ri af . $: 1 ‘ 
. 3 . * fas? 
sant rs al determining the permjssible limits of frée*speech has 


been the ‘subject of several articles in recent years, including "The [ 


id ° 


---~~~Haiman. (Iowa Journal of Speech; Fat" 1972); “Free Speech Decisions | 
-and the'Legal Process: The Judicial Opinion in Context" by Don Rs. ' 

A iv : aod n 
LeDuc (The, Quarterly ‘Journal of Speech, October 1976); and “The Art 


* & 


~ of Implying More Than You Say" by Sherida Bush’ (Psycholoay Today, 
vay 1977). ‘In particular, LEP sies while discussing the role a scholar 


ahaula play ai the ,"development af a freedom of expression doctrine 
ms 


as, in rh osseate ; Z ; : “a 
rake is . e / 

4 the typical lawyer is too immersed in day-to-day probleme: 
to getin a broader vision of the path: free speech law should 


~ S _ follow. Thus ‘it seems up to the scholar not simply to follow 
0 ae ‘ ; ; 


' ‘ . ‘ 


Fighting Words Doct rine:' From Chaplinsky to Brown” ’ by Franklyn‘s. } 


ne This, section will attempt to formulate the general standards ee: 


or 


| 
aad 


wig 


ny 


ae ‘Thus, as the above quotation suggests, there is ‘an ‘increasing 


legal techniques ora degal approach, but to use a. synthesis; 
of legal, methodology and communication research techniques in 
perceptive fashion to develop a philosophy for ae area of law . 
wpe Of greatest concern to communication sholarship/ that law de+ 
me rights © in the vital process of communicatiorm. 


/ j , 
need for communication schdlars to consider seriously the direction 


. 


? z re ‘ 
-or "path" that free.speech will take/in the future. This paper will. 


examine several contemporary Speech/ standards including the Bad-Tend- 
ency, Clear and Present Danger, Bajlancing, Incitement, and Absolute *’ 


tests. Both their strengths and weaknesses will be highlighted and 


{ 


supported by Supreme Court ei * 


Furthermore, & new theory of apeschs a Rationality Standard, 


will be presented. _ This doctrine’ eee, that all advocacy * war- 


- 


rants “unqualified protection uhless oF is presented in such a ‘con-. 


text that fhe listener does’ not ee an opportunity to pauiodaidy 


decide whether to. heed the speaker’ s appeal.” 


- 


. Finally. this paper in. concluding: will offer alternative MORN . 


. a3 
. ww «=f 


' of redress through court litigation for those citizens who nave : 


, 


grievances which fall under the purview of the Rationality Standaa, | 
but are presently Seaameiek aa by ‘the exclusive jurisdiction of. the. 
ecadeai Trade goat deloes specifically, those grievances produced 


by deceptive advertising and. spliminal manipulation: the usage of 


subliminal percept ion, devices ahd unconscious indoctrination techniques. 
l 


o 


“BadTendency Test . 
a ‘, 
“The Supreme Court initianay formulated a iii Amendment phi- 
A 


losophy- ‘in the context of World War I indictments for disloyal’ and: 


. 


Mig cn ee advocacy. These pansemutians, the Cixed oftheir kind in. 
‘ 7 : ae ‘. . “e. 
‘|* over.a century, were based on the Espionage Acts of 1917-and '1918., 


« 


Pr 


These statutes ‘proscribed a variety) ‘of expression’ that was deemed 
i 3 \ s » \ ae '. 
. | inimical £6 the war @ffort. In cape ranet form, the Espionage Acts 
prohibited (among, othey’ things): aa 2 
i f 
*...false reports or: false’ stata ts with intent to inter- 
fere with the operatién’or success of the military or naval 
‘forces’ “of the United States or’ to promote ‘the success of its |, 
‘enemies...attempts to cause insubordination, disloyalty, 
mutiny, or nefusal of duty in the military or naval forces’ , 
*. vattempts. to obstruct the’-recruiting or enlistment services- 
s..saying ‘or doing’ ‘anything with intent to obstruct the sale 
of United States honds... uttering scurrilous or abusive lan- 
guage, or languagé intended to cause contempt, scorn, con- 
tumely, or disrepyte as regards the form of .government of 
the United States; or the Constitution;, or the flag; or the 
uniform of the Army or Navy. .-words or acts supporting or 
favoring the cause of: any country at war with ues or “OPPOs- 
ing the cause the United States.. 


Ls A 


‘ AS 


J Under thé umbrella legislation, a motely collection of war pro- 


; é an 
testers and radicals were prosecuted, few of whom posed the.slight- 


est danger to the war effort. Some df the prosecutions: rivaled the 
theatre of the absurd. Mrs. Rose Pastor Stokes was indicted and.. 


convicted for declaring. ina letter that "P am for the speopte and 

, | —~ ; r 

the government is for the profiteers". A farmer .was imprisoned for. 
: ety 5 


using Blasphemous and unpatriotic language at his dinner: tities 7 


" « so 


¥ 


’ 


_the Presence, of two gieses. - Athérs were convicted, for expressing 4 


‘ ° t . 


pacifist views, tox gitest ioning thé Gonstitutionality of: the draft, 


: _ for profanity uttered: in the gedt of argument y_ for eriticizing the 


“te 


- 


my: 


. 
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” Danger Rule.’ 


® . . 
YMCA and the’ Red cross, and - ‘(under state law). for discouraging wom- 
en for foiteing ‘Socks for the troops... Lo, . a 


Efforts to: -eontrol the so-called Bad- “Tendency speech may tend 


aa $ 


,to inhibit Freedom of expression, and furthermore require. wasteful | 


and unnecessary policing measures. The standard employed, by ,the 


/ , 


Supreme Court for distinguishing constitutional utterances “from 
6 e 


those subject’ to the Espionage Acts was the ‘Bad=Tendency Pest. Un--# 


der this doctrine,’ any speech which has a tendency, however remote, 


sto evoke substantial evil, ‘forfeits the right to constitutional pro- . 


tection. | As the previous examples show, the test is_so broad that 
sp eee . -- - . ‘ . 


ole vircual iy repeals the First ‘Anendment. The standard was‘not re- 


jected in. ‘the fam of nomalcy, and valosed to evaluate state laws 
against subversive expression in the 1920's and 1930's. ‘It was not 
until4937, with the decision in Herndon V. Lowry, 301 US 242 (1937), 
chat the Bad-Tendency: Test. was superseded by the Clear and Present 


¢ 


“ 
’ . 4 


7 . . , / 
. Clear and Bresent Danger ‘Test 

Ne The Clear ,and Present Danj¥r Standard was first enunciated by. 
Justice Oliver Wendell Holmes in.JSchenk v. United States, 249 US 47 


(1919), one of the World War I Espionage Act cases: “The question 


o 


in every case ‘int whether the words are used in such circumstances 


« 
6 -” . 


oN 


and are of such a nature as a create a clear and present danger 


: that oe will bring about the Substantive evils that Congress has 


“& Ti < 


a Hoe Balancing bes 


e« 


ver ths et eee Test (itl drag ie reaiviren Mecakitn i feeders 


*Ne : 


‘the restrittion of freedom of speech by establishing a more direct 


ty ke ; a ee . 
link\between' utterance and illegal or dangerous conduct. Yet, it 


is hardly a potent instrument for safeguarding free speech. ° 


*, } 


. First, it ‘fails to recognize that oe even when’ it. poses 


ae 
‘ 


a-clear aa pieKant danger of substantive evil,, may merit eienantion. 


‘ x . 
‘ 


Free expression is bound,tg donflictywith societal interests and 
Pp _con te 


“ 
~ 


should not automatically be forced into a subordinate position in 
view of its vital impprtance. Witness, for example, Daniet Ellsberg 


and the Péntagon a Neecwars sed Becnabetrt and the Watérgate 
. * e 


’ 


‘affair, and finally Daniel Shorr ‘and the CIA. 


' o 4 


Second, the test is “too seni The phrase clear and preseht 


' 


danger is subject to a ‘variety of aubeapreke GEAR and each word 


affords a wide latitude for shied judgment. In difficult cases, 


this. standard forces” judges to rely on intuition. 
. - *. 


: Third, to effectively implement the test there must be a factual 


e oe j 7 “: Di ee at ; ; . 
| determination of ‘sort, normally beyond the scope of judicial inquiry. - 


It requires the prediction of individual and’ mass behavior, 


‘ & a ' 
ate and sometimes impossible task that involves the sophisticated 


a diffi- 


t 


manipulation of a vast quantity of unreliable data. , 


. Balancing Test ° . 


$, 


At its fringes, the Clear and Present Danger Rule touches upon 
, 


- another test which explicitly rejects any attempt atana prjori clas- - 


. 


sification of speech. This is an Ad Hoc Balancing Test which, im 


each instance, involves a weighing of the value of self-expression 


- “e 


,the government seeks to. restrict against the social objective pre- 
. a 


served through such regylation. Justice Felix,Frankfurter was the 


foremost advocate of the Balancing Standard, employed most frequent- 
‘ rota day 
ly -in cases involving the indirect infringement of free spéech. 


The Balancing Test also¥has some serious defects. First, it 


entails even more iis ee” "cane, than the Clear and 


Present Danger. Test, as both sides of thé’ balance must be appraised. 


Second, the standard may bias the judicial judgment in favor of 
the levietexive decision, as Jstice Frankfurter's Sotaton ih Pigst . 
,Amendnent cases would indicate. ‘Plenty Meandnent rights are generally 
+7 : : . 
" agsertes by the poor and minorities, while control is pased on the 


é 


. ae 7 ¢ . 
broad interest in law and order. Yet the protection of such minori- 


ties from the tyranny of the majority is a major goal of theorist i- 


8 
tution. 7 


rn 
. ay 


; F ; a 
Third, the rule fails to specify the standards that.should form 


the balancing procedure. Should the ‘scales tip but a, feather's weight \ 
* +! dn favor of the government to. justify abridgement of speech ‘or, must 
the state satisfy a more stringent requirement? Fourth, the stand- 


ard makes the protection of free speech almost whdlly dependent upon 
the attitudes of judges. , , ~ ; - 


Fifth, the test confronts’ the judicial bet adeh a different 
dilemma. Legitimate balancing would have ta. Gonsidan, Eke possibili- 5 
“ty that the state could aiiawe its objectives through od restric- 
tive'means; se st ha extremely hard for the courts to ere stich 


. 


, 


: potential legislation ‘without encroaching upon the legislature's . 


ens F : ae 7 Sees “ ae 
~ prerogatives or render fhg advisory opinions. Sixth,, the Balancing; « «> 


> 


’ ’ 
Standard cannot afford police, prosecutors, other government offi- 


cials.or private citizens adequate notice of.which rights, must be 


protected and which may .be overruled. . : 


/ [ The Incitement Test > 
” ? s . 


x 2 The most popular free speech standard today is the‘Inciténent, 
Test. As expressed in ‘Brandenburg v. Dhio, 395 US 444 (1969): 


"The constitutional guarantees of free speech and free press do not 


« . . e t 4 
permit a.state to forbid or proscribe advocacy of.the use of force [ 


- —_o ’ 


or of law violations except for where such advocacy is directed to 


' inciting or producing imminent lawless action and is likely to in- 


gite, or PROGUES - such abtion." The Incitement Standard is, in effect, SS 


4! °, * | « 
a narrower, and. more, precise restatement of the cheer and Prebept Dan- 


~ . 
. 


ger Rule. As such, it is probably the ‘best guideline yet employed . 


by the court. Brandenburg offers. the most . extensive byskec tan to 


. 
e 


date of individual rights against Btate and local prosecution, None- , 


’ 


theless, it suffers. from all the ‘Gekects of the original doctrine, 


at.:least to some degree. r 


‘ sy “ Absolute Test . 
¢ . — ee eee ; , 


An Absolute Test” has never been an adécepted standard-as pro- 
mulgated by a majority. of the Supreme Court. « Even for. the primary | 


. ot 
advocates, Justice Black and Douglas, absolutist doctrine is still 


a ‘ ; , “ ; 
-injan ill-defined state. It is based upon the;premise that the 


founding fathers literally meant that) the freedom of speech, should 


nat be abridged at all. Thus, it seeks to distinguish protected , 


. 


speech by "defining," rather than balancing. Certain tybes of ex- 


pression, it” argues, can be termed "speech". under the meaning of 
’ ‘4 . 

the First Amendment, and cannot. be,abrid@ged. Other expression may 
‘be termed "action" and thereby subjected to some type of Balancing + 
. 5 3 's ‘ ‘ 

Test. 
Thomas I. Emerson has ‘extended and refined this \formulation in 
an attempt to dévise a FSESE AmehOnent theory based upon the differ-_ 
‘ ence between speech and action, the definition of the words® "law and 


\o 
- 


abri¢ gee" Bnd ‘the deineat’ion of “those sectors of social agkevity 


aM ‘ 


whieh, ‘fall. coutuiaa the area in which, under _the basic theory) free- 


. 


dom of ‘expression must be maintainea.”® Emerson undertakes a lengthy 
ed aches analysis of the way in which pplication of these prin- “: 
s ciples would alter the practiéal application of Pirst Amendment guar- 
antees.” - - ne ; =" ce 
P ‘ 7 


Admittedly, Emerson's ideas bring the, interpretation of 


First Amendment into a new context, that. OF class fication. 


Aer ; 
:theless, they do not guide this process hdachatatty Nothing 

.. e 
‘this -theory prevents the ‘samé consrderations which underlie a ba- 
lancing approach from peer oe the distinction between "speech 


me 


rand a tion;" -the definition of “law aid abridge,” and delineation 
of the areas in wate usual rights of expression do not operate. 
For example, suppression of the Communist Party could be justified 


on the grdunds that the organization and operation ofa political 
; 1 . ; 
” ) on , , : 
party constitutes action rather than speech. Although Emerson's 
? e . 


» 


concretization of his ideology advances civil liberties in specific 

instances, the same process, if undertakeh by a ncholary ‘wit diréerc 
ry ‘ : 

ent intuitions might yield opposite results. * ‘ “% 


“ 


Rationality Standard 
The following paragraphs suggest a new theory of free speech, 


one €hat is libertarian shisteth to permit a wide scone for expression 


. ' 1 ot 


ae 


Z ° 
4 s nist 2% " » td ‘ . 


t ge “and yet be sufficiently demandin§ to foreclose attrition*by inter- ° 


_, pretation. The suggested doctrine is that all advocacy warrants - e 
unqualified protection, unless it is presented indeush 9, dontent 

- that is Wetmien ides a have an pipette to rationally decide 

i Mow eheptiar or dot tc heed: the Speaker's appeal. Atthdugh this tese, 


adequately applies to the straightforward assertion of unpopular or 
| ri : f 4 go 4 
‘ U . P dy sy 
‘ subversive opinions, it does. not cover all types of. advocacy, such 
‘ ‘ Cx . \ +” 7 = 4 
as: (1), sbeech that is an integral part of a criminal act; (2) id 


: og, .. bee Say. 4 
speech that conflicts with other provision of the Bill. of| Rights; 
. ’ . | 


and (3) speech that includes a substantial pagt. of conduct. 
| 


Condition 1 poses no serious problems. Crimes may involve the. 
~ : ic ne | : 
use of speech or other forms of communication: orders may) be’ given, 

. * : . 
plans laid, gurimen hired, etc.,. or expression may be used) to bribe 


‘ " : ? . | 
.. or defraud or swindle. Current doctrines seqognize, that uch com- 


sage * munications may be proscribed and few difficult casés -arise.’” wd 


+ 
oe 


Condition 2 relates to the interface between privacy and free .* 


expression: two absolute rights cannot simultaneously exist. Some” 


regulation of expression is necessary to ‘maintian ,sanctity of our 


‘ 


personal lives. "The trade-off between privacy and free speech ifs i. 
so complex that general standards can hardly be given, except that 


there is now a far greater need to shield privacy from ‘the government - 
= we << 
than from private individuals\ ~~ . : , 


Q 


a ; ae ©’ 


-¢ e 
a 3 4 4 . 


as . . . : . % . Pr . Z 
ae eh , Renal een 3 pertains to the ery Seder of symbolic : 
pect. ‘Claneiys the government cannot ive free malig is to all forms:: 
of ‘symbolic speech regardless of the conden. involved. This issue ’ 


ie ‘would need acai * some us of. Belancing ‘hese. 
j ee : Se 
oa a 2 “ALL ieee conditions’ are simply an ‘adntenton’ that not all free 


. . 
 o be = 


‘speech issues can be cage saeiaal in a single _comprehengive standard. . 


_ Other special ceses include freedom ‘of religion, indzvaek controls 
+ on apeech,, and the’ regulation of public facilities. 


Mind Control 


= One example of a special case, which would be banned under the 
rationality standard, is concerned With the practice of unconscious 
* . indoctrination. This of course is a fom of subliminal manipulation, 


and in the*past this process has taken place in some mind cont rol 
> . y 7 * . ‘ 
classes, sessions, and seminars. . - “ty a 78 


bis unacceptable fore of mental: conditioning was Giapisyed wb ; 


* 
‘ a) enployeex of Mind Dynamics. Corporation, a subsidiary of US 


Universal. The prrpose of the course offered by Mina Dynamics was), 


CY pas : hy 
to pani subscribers to take themselves, into their \mental levels." 


™ 
. 


During .the training session, subscribers were put into a state of 


. relative unconsciousness. Whide in this state, subjects were con- 
oo without their knowledge: or consent, to pie in eciane dae . 


gagies ‘Inc., another subs idiary of us Universal. his company was. 


ig etal ® , [a 


: a . { 
a . . : = as - 
é . . 6 " « = 2 
' 


selling distributorships--the ‘equivalent of FrancHises--the sale of 
Bos Oe me . * id sd ? : ? : . 
tre which, ‘for a variety of reasons, Was subsequently banned by the 
Ps - ra ? 10 e . 
., « Federal Trade Commission... They + were’ Sareea 3 and. ee 


~  *> seld.. ) | 
e To be nezeh under the Rationdlity Standard, the subject must . 


[** 
know ‘the purpose of the conditioning hefore it takes place. For 


example,,.a aabiest must first agree to pose pmaiceriiaen .contth ton iag 


. 


for the purpose of givina up smoking if such conditioning, is to take 


place under hypnosis.’ “Any process of mental eeBet toning for a 


. 
ee On 


before any such objective is pursued after the auneRe. is ina state 


« t 


of ‘relative unawartness. ea . "2. ow 


Boskuar special case, the illejalzusage of subliminal percep~ 


qe 


tion supivke, would also “7 banned ‘under the Rationality Standard. 


’ 


a example of this would be the use of ‘tachistoscopes. The ‘ee 


, 


“Aatossope was initialiy used in the 1960's to flash messajes super- 


* imposed over mot ion. pictures’ in theatres or upon Film being trans- 


‘, . ited) through television: The highepead messages were invisible 
to the conscious’ mina, bat planted messages in the viewer's subcon- 


* scious. These were designed to induce film‘ viewers to buy products 
” * 3 ° ‘ 


. ' 


ang in some cases ‘F * were effective. During {one abe week test of 


{. 
: the tachistoscope in a movie theatre, involvin 45,699 eataone. mes-" 


bn a 


. . 
e Py * 


Specific purpose must be oe and re to by the ‘patient or eliant 


‘es 


sages were ae? on alternate days: "Hungry? Bat Popcorn." and 


“Thirsty? ‘Drink Coca- Cola." As a result,of this test, popcorn , 


. 


sales increased 57,7%. and Coca-Cola sales 18.1% dieing that six 
a c. é 


- ’ e ' vy — 


week period. 


? : . e 4 . 
Another example of the usage of subliminal perception en 
¢é we - 


occurred shersiy” before Christmas in 1973, when it was aalige ‘to. 


. the attention of the Federal Communications Commission that, Agne 
tag tgs A 
television stations had broadcast an advertisementy: hat ‘contained 


the subliminal message: "Get rti~ “Commission: thquiry revealed nae 
the NAB-TV Code Authority baa learned of effete ‘of the subliminal 
* messages in late November and had: received a etanewent from the ad- 
vértising “agency that it _— Siepakanins telegrams to all ginihcnn 
to whicti" the advertisenents had been sent, ‘ giaration them of the 


j 


subliminal atatenents, authorizing the stations, ia dutete the state- 


ments from ‘the spots. rand informing the 1 eben that film prints 
which did not contain the "Get ‘rel flashes wonte be sent to them.. 


“Despite the Code Authority's action, some stations apparently cOn-, 
; on 


ry 


tinued. to ICASESS spots containing the "Get ref statement, and 


oe eT ars } 
some state they have no venti of srtanniiet received the telegram from 
. the vest 12 2 : e 


‘Then too, in March, 1976, .Dr. Widens Bryan Key in his seach 


before the Congressional Subatmabetes on 1 Alcon Lism and Narcotics 
2 . : . 
' ot * = + 


_' Ged in them numerous times, (Figures 1 and 


14 ie 


. : F | 
alluded to many “illegal maagen of diitinined manipufa Jed ei me+ 


dia. In one case, Key pointed out that he had seve al 


‘ 


from Time Magazihe which according to him mae? the ord 


subliminal manipulation techniques had bge didved i arvous por 


litical campaigns including one in the ity a ty ip looked at 


one Congressional campaign in the, Unite afes- fas: in (Arling- 


a 


nie 
. # 
ton, Virginia. Subliminals were being hanes almost niversally by — 
rien riat I think, in all fairness wry .without the can- 
aidatgs' awareness. It is ace by ites ad ertisi (, agencies as a 


standard prediction tachnique.* w13 According to) Key, an example of 


“4 * 
‘ 


this o¢curred in. the Rufus Philips' campaign posters where the word 


"sex". was “again supposedly embedded, (Pigare Wy. 


a 
Such practices are manipulative and aff@ct the citizen uncon- 


sciously in,such a manner that he cannot rathonally make a decision. 


It is in a sense a highly sophisticated form of brainwashing and 


' . re = Mote uy ® a 14 
should therefore een controlled to*protect the citizen. 


’ , : : 
It should be noted, furthérmoré, that in.its’ Code the Federal Com- 


be 


: om & 
munication Commission has expressed only an avéPsion -to, but not’a 


ae shai the usage of ia aad perception techniques or devices. 


-  hesevne: it canneither police such activities realistically nor ,does 


ri i 
it serve as an effective deterrent. Key, is his statement ‘given be- | 


‘ 
_* 


16 , : ‘ 


we 


vy, 7 
fore the a ciaainaiatt: talaaas Pu on Alcdholi’sm d/ Narcotics, 
é a, 4 


‘ 5% , ‘. \. 7 5 
clearly suggested how eli la it would be to P ice ‘such activitie 8: 


I do not know a' reliable way to) detect su eit. I ie. 
coun led the \House of Commons lin Ottawa/that attempting to | 
Meee lens against this is almost absurd/ , There are ways i 
knows to circumvent any law that could/be written. They : 
\ would be unenforceable. »The National Association, of Radio om 
and TV Broadcasting have a oe nage yen subliminal im 
their :code-which of course is'not a w-which is unenforceabl 
Again, you would have to catch th fe this a moet ly 1s 
j ree 
bs s 


* , Se te still more unfortunate thgt. is the eidecad trade Com- % 


niques.” in February 1977 the Director of the FTC Byreau of Consumer 
Protection was asked the follgwing: "(1) What laws or ruling have- ©. " 

: nae z 
been éstablished against th usage of subliminak perception devices 


in advertising both for t aayeen : and printed mateper (@ What 


. ‘ 
effect has the witnde or law had oh the prevention or deterrence of - 


the practice? (3) How any cases pir Nal the eaage of aubLinioss 


aii a ns have been tried by the Federal’ Trade Commission, “st 
4 
and what were the seagate These questions | produced . ‘the circular 


response from the PTC that: “There have not — any cases because 


there is no law ‘against subliminal advertising... .and there* is no- 


law against subliminal advertising because there have not been any 


~ 


cases." 


r — 
we : 4 . ‘ 


‘ Nevertheless,. Wilson Bryan Key has: documented in 1977 that eke 


. 
. 


dents of subliminal advertising have not subsided. Quite certainly t * 


"a ’ .. P 
there is a Ganger # as Earl Kintner suggests in his book A Primer on 


the Law of Deceptive Practices: Miia is no longer measured 


: k 
by consumer satisfaction. Moreover, dhe use of such, adoptive tech-~ 


niques is not dcconmcncith the advertising fie1a.* 16 , ys 


‘ 


While there is a significant need to curtail such forms of ad- e 
‘ : : i 


* . 


verttsing, the, ETC is saluebane to use its power of class reparations. 
Despite the fact. that the FTC has cle sane fe wale class reparations, 
v 
‘+ it seldom does, preferring in the vast majority of gases to’ opt for 
injunctive rdltes ih order tp: spread its Limited enforcement powers: 
over a. larger number of naweec As a result fea! Texartant effect 
is substantially’ undermined. : 2° - 7 , ; 


¢ 


j 8 i _ we : 
Administrative agencies, such a the Securities and Exchange 


, 
f 
, Commission and the Federa] Trad¢ a. pe "do not haye the, tools 
P ; 


“ 
“ . 


ROREIAELS te remedy the many claims of persons iganbed aie a " ' 
ae ©. 
Significant. responsibility for.the | protection of tHe cofsumer ts 
; ‘ 18 
na left .to the private sector. Governmental agencies suai fy nave 


~ 


‘ + limitea budgets and sessed and die thts incapable of adequately 


“ protecting small einisanke. Both the Federal Trade Commission and 


“sat ‘*¢e Ss ° 


the Security Exchange Commission have experienced these Problems in 


ow: 19 be e 
the past. The government grarely has either the resources, or the 


e ; . ¥ = * > " 4 
_inclination to prosecute try of the actions that could brought " 
‘ ~ - ° & © ’ : 


. ¢ 20 
in the name of consumer protection. ; 


% 


and precidents, anw simple 1 eee inertia, incompetence or over- 
. ? . ‘ : ‘ 


an eT : ae 
17 £3 ‘ 
: eo le 
a aa 
Nite, 
There are many reasons why a government! agRRey, may ‘not institute . 


a iwalnaii ae law ane -These include sabtle or direct political in-" ’ 
fluence, budgetary limitations, the policies and eetorieies of a par- 


ticular: administration, honest but erroneous interpretations of statutes 


sight. Yet better business byreaus .and other *hon-governiental 
; . : a 2 me “ ” 
groups, although successful in resolving relatively minor complaints, 


lack statutory enforcement authority. In contrast, those governmental 


ta . 
v tre 


agencies having (antaroemank authority are characteristically atiecated- = 


Ul 


° 22 ‘ 
limited funds and staff. Céhsequently, there ‘is ee epuiien 


} e w. ty ? xt . 
that neither administrative . ch public agencies can “adeqagely. protect” 
.7 ‘ . of23 g ¢: 3 
the c r by their own enforcement powers. # ‘s 

( ; ; ; Re 


It has been implied that. the US ‘Supreme Court, has not_agopted 
tionality Standard for the First Amendment,’ While such a Standard. 
might permit a common law remedy against the use of subliminal adver- 
tising, without such a standard,. any law ‘abridying the iia to employ 
subliminal advertising might very well be found to violate the First: 
Amendment. In other words, the Canadian“taw which bars the eT a 
subliminal advertising “(the full. text of which is given in Section‘ 


Two)’ might be found unconstitutional baseé &pon the First Amendment 


if ‘it, or one similar to it, were passed in the US. f 


aN ae : “1 8 


%/ 


18 
Aside from the First Amendment broblens which a law against 


we 


the a cic subliminal advertising might pose, and agide from the - 
be) * 

legal dilemmas which a Rationality Standatd for the First Améndment 
an) 

might create in terms of any’ or all, emotional speech ‘and communica- 


, 


tion, in theory it might be worthwhile to consider 'some way$ in which 
a ban on the usage of subliminal advertising might be enforced, short 
of the possible First Amendment Limitations upon such an imposition. 


: ¥ 
Essentially, there are three ways in which a law against subli- 
\ 


xs minal slivers fsing, might pe implembhted” ana enforced: (1) Through 
j t 
regulatory agency enldtiee or. criminal laws, to be ne ee by eegule- 


tor a encie a/or law enforce nt agencies; 2) Thro h ‘eival 

y.ag ae . me ge ies; (¢ Pa es: 

* laws, which might be employed by a single plaintiff as a basis for . 
e a Sa roe * , 

private litigation; or (3) Throygh civil laws which would liberalize 


; ¥ . bY 
‘class action procedures as well as provide relief: for each member of 


oy 
~*~ 


the class in private actions against the usage of subliminal adver- - 


tising. 


' 
a 


If law enforcement’ agencies are employed as an enforcement 
mechanism, ‘a law aiciab we passed making the usage of wor Aivied, 
.advertising a felony crime. Such a law-enforced in this way would © 
“stgnificantly improve the quality of life in ihe US, significantly 


« 


reduce the promotion of unsafe products and services, significantly | 


. . ’ , 
’ * : a 


19 


réduce the chances, that US citizens may someday be exploited through ' 


deceptive advertising by: a potential or actual polgereat dictator, - 
, i og co . . 
and, significantly increase jhe ability of American citizens to make ° 


rational decisions. The deterrent effect of law enforcement agencies 
investigating and prosecuting the usage of subliminal advertising as 
a felony crime would surely be substantial. Such a jaw would give 


‘ : ; ; ; ay 
law enforcement agencies significantly greater freedom in the investi- 
' . } he mo . 
“ . gation and/or prosecution of felony crime for it would expand their 
\ \ 


' ° . ~- 
jurisdiction in a new area of substantial importance to the safety 
‘ . 7 . a r 


‘ 
‘ 


. and security of US citizens. ° r 


Ay - three enforcement measures suggested above are by no ‘ecg yy 
mutually exclusive. In fact. the usage of more than one would 
- vungoubtediy’ augment the aetndce ee - 
9 
Should sich measures. aa ruled ‘ gheonwetuenional by virtue’ of 


. 


the First Anentindnt, the aanaraii a araciaie S from such a test case 


might well create sufficient ‘momentum for the Spomeaae of a. 


constitutional athendment implémenting the Rationality Standard inso- 
oe 3 $ 
‘far as. it pertains to the usaye of subliminal Sevactivics and 


_* F 
unconscious ae mind control operations. 


Conclusion 
s e . . P a ‘ 7 
As noted before, the Rationality Standard is premised on: liberta- 


, 


rian arguments. Society, in order to promote its long term welfare and 


e = ats 


* ts : 5. 8 
provide for individual fulfillment, should ali maximum scope for ex- 


ee It simultaneously recognizes that the community must protect 


-itsekf from direct: encroachment on its security.. - Given. this dialect, 
ey 


the only restriction from speech that can be oe is: 


’ ae ae . y 21. oe a3 ‘ 


. 
. 


. 


that which, becauge of its content and. the circumstances dt its de- 


livery, prude the listener with no opportunity ~tp: rationally dvai~: 
uate the speaker's wilds. Such expression may conpnttute’ af Greet | 
teat to” kaw and order, and at the sane tiie be qivtuaily of no value 
for the devblopaent of the pidividval, the eeanenl Sonvtcath: ae the 
preservation of denocracy. : ( a ; . oP. 
oes 
It relates ‘to some extent to the aes of change, but ie 
insofar as it provokis eietenned and when the forces of change ‘ope r= 
ate at this level, society has the right and “regponsibilaty to pro- 


> 
tants itself. If a man advocates violence and an individual decides 


to heed such advice, the crime is clearly the ¥esponsibility of the 


listener. Only if ‘the listener is unable*to control himself, if he ( 
\ 


~~ 1 1 
“is moved to’ violence by forces beyond his control, such as a mob or 
\ wh ; 
riot, is the rervona ey *Y placed upon a speaker. 
' } = * 
» The suggested rule is suffictently rlarrow to avoid the wide range 
: ae: } wi vy 
of interpretations that reflect the prejudice$ of judges. Under its = 
. \. . - 
guidance, the rationale’ for limiting speech i& not an assessment of 
- am’ 
\ 
‘public danger, which leaves great room for subjective opinion, but 
pote Fa 
ve | - 
simply whether or not the nature or context of the speech preclude 


rational consideration. { | 


. , ens 
This is strictly a question of fact, value i atailaes do noi . 7 
* trude. The judgment it: a is admittedly aigticatt, but it 


should be ‘recalled that the only question is ao the listener 


< . 


* 
‘haa, 2 coamonabhe amount- of time to react rationally -not whether in 


aa | 7 x 22. | 


a 


ne fact: He did react rationally. Moréover, through expert test imony 


= . 


and the,evolution of precedent, specific guidelines /could be devel- 

ie = Z : ° : : he : \ 
‘ g ' ; 
: oped. Broadly conceived, the doctrine would™do no moresthan 'prohi- 


“ 


‘ ; ; ; Y ' ‘ 
bit incitement in a situation so emotionally charged that ‘it would 
oe a : : ‘ s 
‘ . be. unreasonable sto expect a iid response from listenérs., A-, 


oa side from such special cases. as Geceptive sai iat or ‘manipula~ 


~ tive subliminal, advertising, individuals would be ‘free tg express‘ 
bi ‘ aie ; a 


any opinion, however noxious. Thus-society would allow the advoca- 


cy’ of revointioh but Na deaeahs line at the actual inciting of 


. 


‘ violence. ~ . 
hs The patiopality Svandara is far more libertarian than-those 
+ | currently employed. It would mandate the repeal of virtually alé 


statutes that punish for expression. These include the recently 
‘repealed ‘Smith Act, which makes—it illegal for any person'to (1) 


knowingly or ¢ willfully advocate or teach the overthrow or destruc- 
! 7 . 


; — ; 
tion of any government in the United States by force or - violence; 


e 


(2) print, ee. or disseminate written matter advocating such an 
) participate in the organization a8 any group dedicated 


overthrow;. ( 
2) ¥ Paki 
a to such purposes; and (4) acquire and hold menbership in.suth a group 


with knowledzeqpf} its pifrpose. 


‘ 


# \ Also subject © repeal would be the McCarren Act, the act pro-. 


w 


es hibit ing counseling young men to resist the draft, the National Anti- 


“eh Ce 
. . 


Riot Act, ea the njmerous ahd statutes bcos sania dan- i 


3! 


“gerous aaypcac . THus the range of First Amendment cases a could 
e . “? a . a : ‘i . ° 
c (wo 228 


cal $ -. i 


e . 


oe. 


> e 


be brought before a jury would be substantially curtailed. Moreover, , 


dienes written law should survive jud cifl review, “and cases be 
presented before snples,” the Sony woul al to base its veediae Un | 
part on whether the conduct fits the factual context of the Ration-— 
shies Test. © YS ao vo ° ; _, 
These syige lines ae also prohibiy ela sii cr aoa based 
upon expression. It would require the repeal of loyalty oaths and: 


loyalty investigations into First Amendment activities, as formerly 


‘ conducted under the Communist Control '‘Act. 


v 
Conclusion 


The need for such a brbadened interpretati@n of the First Amend- 
2.° 
ment is not based solely on theoretical considerations; it derives. f) 
; - : 
as well from an analysis of our society, from an atmosphere of re- 


pression. America's often hysterical fear of radical upheaval. and 
. 2 ; & 


her distrust of strange ideas and practices has become -institytion- 


alized in a vast, impersonal bureaucracy that is armed with the most 
modern, intrusive technology. Moreover, the ihtolerance latent in 

e . \ . . Ld 
the ‘g@neral public is constantly being stirred up by politicians seek- 


ing an easy way of election. Given this.uncertain climate, the unscru- 


pulous, deceptive system of legal safeguards becomes especially signi- 


_ ficant. * 


~ 


Freedom of speech is a broad area with constantly changing defi- 


‘ e . ‘ 
nitions arid‘emphases. _Encompassing everything from press, associae 


° . 


; os 
= ry * 


a 


io rf a . - , 
political dissént, the issue to be determined remains the Goan, It 


‘tion, philosophy and the law. 


. . . a . 
; . de Je 4 eos 
o t i é ’ 


tion, expréssion, privacy, defamation, obscenity, nuisance, privilege, ° 


immunity, public access to the media, commercial speech, warranty Lim-_ 


¥ 


: 3 * 5 * . : . . . . . . 
. its on: speech, and advertising, to equal protection, civil rights and ~* 


fa 


tas 


‘ ae i: g - i ; ? 
ig the question whether.all forms of: communication Shall be permis- $ 
: 


i A - . % . md ‘ . “i ai : . . * 
sible or-what forms of communication shal} be deemed impermis—: 
’ . i ae mor - ’ : ‘ 5 . . 


' s « 


‘sible. The-answer to this dilemma is a matter of conscience, percep- 


‘ 


. Because’ of the varying interpretations of the First Amendment, 
- : : saubas: 


. ranging from Bad-Tendency,,Clear and Preseysit Danger, Absolute and 


¢ od 
a , 


Balancing to Incitement and. the Rationality Standard, the issue of 


sae sean ois becomes a matter df wtll and perspective. This . 


. 
. 


question’ can be answered only by a consideration of the specific ele- 
ments of communication as chev relate to estbieg ant government in 
light of the kind of society and Rev ereneneReeeen 

There is enough Ldavistiior issues involved to make any deter- : 


mination ‘of one specific example in isolation from. the others moot 
id ‘ ‘ < © 


be 7 if 5 , 
and potentially‘invalid. Fer instance, the legitimacy or acéepta- - 


' : a ; : 
bility of subliminal advertising cannot be decided on the basis of e 


‘ 


“ 1 . “ % : : ‘ * be Bat bea 
its frequency or how serious a given occurrence might be. Requiriiag.° ~'* 
s ° sz 


such criteria only explains why it took-two world wars rather than 


one to, succeéd in’dividing. Germany and ending its military aggres- 


’ 


sion; why it ‘took publication of the Penfagon Papers to produce a ‘. 


law making the reproduction of classified documents illegal; and why 


. 


25 | m et 


e to curtail the. power on presidency. In all.~ 


‘ 
drvis ci Per « on deaf ears and’ insufficient 


o deter the harm before it.was done. at 


. 


7 alg : : vt 

vany Se ase “should be the Giate for Gayeriination of (Binet 2 : 5. 
3 ry ae) 

.when en thei{asue .inyolyes the use of gubiijhinal pavertising. The> . . ee 


“SF i 
-society a Dig etesaae or Clear and Present Danger 
; ; : hoon 


ru) 


‘Standards wre employed, and the degtee of action isconsidered if 
a 


“the Incitement or Absolute Tests Are applied. In none of these. 


instances is any clear standard involved. They are all based on 


h 


aan i 

degree and ambiguity. Only in the case of. the Rationality Standard- 
/@ 3 , : : F s 7 

does the. evaluatian of ‘acceptability of speech transcend any kind © 

Qf weighing process .or empinion) consideration. It is not based on 


/ these criteria because xneti standards are too subjective as was sug- 
yf : a : ‘ 
gested-in the early pages of this, ii a fe F d ach - . 


A far. mote wali speech standard is one in which the a haa 


iN tion can bg perceived by the listener Or viewer. If it eaaeae be 
(@., Seen or - hearg,eonsciously by the Listener or scaaialii. it is uncon-: ~ 


« 


‘at itutional per se. In this case, ‘damages need not be proven for : 


_ the Boner teatton has already been violated. 5 


. 


> 
wo 


~ . . * 
" : - 
& 4 Ps 5 1 
> > . ° 


DMOLUNAEY action on the part of the receiver, but -it would preserve 


ee society against dangers from which the other free speech ‘standards 
, . fad + . 


were ccaiane to protect arg as well# Both government ‘and in- 


: ' dustry witha be deterred from an a number of devices with which - 
aon 7 3 
= to subvert the people without ehete knowledge or seins their will. 


taka safeguards may not be necessary today, but _— they are de- . 


~ 


‘sirable’ for their employment will result in no harmful ‘side effects. 
» er . os i> 
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